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The future of trail-blazing efforts by a number of governments, conservation organizations, and private businesses to create a market for the environmental benefits of forests depends on the outcome of on-going negotiations surrounding the Kyoto Protocol.  Under the Kyoto Protocol’s Clean Development Mechanism (CDM), emissions credits should be available for forest-based climate change mitigation projects - which some have labeled "carbon forestry" projects - in developing countries.  However, some observers have proposed an alternative interpretation of the Protocol.  According to this alternative interpretation, the Protocol disqualifies or substantially limits the eligibility of carbon forestry projects under the CDM.  The Parties to the Framework Convention on Climate Change have asked the Intergovernmental Panel on Climate Change (IPCC) to examine this question among a number of other legal, policy, and technical issues related to the Protocol's treatment of land use change and forestry activities.  We submit that both the text of the Protocol and sound climate change policy support the eligibility under the CDM of a range of carbon forestry projects.  Below we describe the relationship between forests and climate change and then provide an analysis of the Protocol's treatment of carbon forestry projects. 


The question of whether and which carbon forestry projects can receive credit under the CDM is an important one because the role of forests, and particularly tropical forests, in climate change is significant.  Carbon forestry projects in tropical forests are among the most cost-effective means of achieving climate change mitigation. 


As the IPCC already has established, forests can be reservoirs, sinks, and sources of carbon.  A forest is a reservoir of carbon because trees trap large amounts of carbon in their roots, trunks, and leaves.  In addition, as trees grow, they remove or "sink" carbon from the atmosphere, offsetting emissions from other human or natural sources.  The potential sink capacity of the world's forests is quite large.  The IPCC has estimated that a feasible global forests program could remove the equivalent of 11-15% of the total fossil fuel emissions between now and the year 2050.  Tropical forests have the potential to sequester 80% of these emissions.


Conversely, when a forest decays or is destroyed, both a reservoir and a potential sink of carbon is eliminated, and the forest becomes a substantial source of emissions.  According to figures from the IPCC, 20-22% of the world's annual emissions of carbon dioxide come from the destruction of tropical forests.  Six months of uncontrolled fires in the tropical forests of just one country, Indonesia, produced more carbon dioxide emissions than the emissions generated by all the sources in the European Union for an entire year. 


Because forests play these multiple and important roles in the regulation of global climate, carbon forestry projects are a vital ingredient of any climate change regulatory regime.  In addition, given the right design, carbon forestry projects can have a number of other important benefits.  These include protection of endangered animal and plant species and their habitats, transfer of technology and know-how related to sustainable forestry and agriculture, and the development of alternative sources of income in and for rural communities.  


A range of carbon forestry projects exists.  They can be organized into two categories: forest protection projects and forest enhancement projects.  Individual carbon forestry projects can have components that fit into each category.


The aim of a forest enhancement project is to increase a forest's sink capacity.  Forest enhancement projects include afforestation, reforestation, and sustainable forestry management projects.  These create new forests or augment the ability of existing forests to remove carbon dioxide from the atmosphere.  


A forest protection project is designed to prevent imminent deforestation; it prevents a forest from becoming a source.  Forest protection projects avoid carbon dioxide emissions that would otherwise occur from forests and thus also have the effect of reducing future emissions from forests.  In this sense, they are analogous to energy sector mitigation projects, which reduce future emissions through fuel-switching, technology retrofits, or demand side management.  In many cases, a forest protection project has the additional benefit of preserving a forest that is a net sink.  Examples of projects with forest protection components include projects that prevent the burning or clearing of forests for agriculture. 


All observers agree that the Parties to the Kyoto Protocol intended that it cover the impacts on climate, both positive and negative, of a range of forestry activities.  Article 3.3 of the Protocol establishes that the Annex I Parties must count toward compliance with their "quantified emission limitation and reduction commitments" the changes in emissions resulting from "afforestation, reforestation, and deforestation since 1990."  Article 6 of the Protocol allows Annex I Parties, or authorized legal entities, to receive credit toward their commitments by financing projects in other Annex I countries which are aimed at "reducing . . . emissions by sources or enhancing . . . removals by sinks."  Article 2 obligates all Parties to promote "sustainable forestry management, afforestation, and reforestation."


Given the broad coverage of forestry activities throughout the rest of the Protocol, is it likely that the Protocol was intended to disqualify one or both categories of carbon forestry projects under the Article 12 CDM?  The text of Article 12 makes clear that the Protocol contains no such explicit - or implicit - exclusion.  Under Article 12, "operational entities," to be designated by the Parties, have the responsibility for certifying mitigation projects in non-Annex I countries.  Article 12 establishes only three criteria for certification:  (1) voluntary participation approved by each involved Party; (2) real, measurable, and long-term mitigation benefits; and (3) reductions in emissions additional to those that would occur in the absence of the project.  A range of carbon forestry projects in both categories can meet these criteria.  Therefore, under a literal construction of Article 12, otherwise qualifying carbon forestry projects in non-Annex I countries can generate CDM credit.  


Some observers nevertheless propose that an exclusion of carbon forestry projects must be read into Article 12.   They reason that the Parties must have intended such an exclusion because, while Article 6 explicitly refers to projects that cause "reduction in emissions by sources" and projects that "enhance removals by sinks," Article 12 refers only to projects that result in "emission reductions."  They argue that the Parties omitted any mention of sink enhancement projects because they intended to bar CDM credit for any and all carbon forestry projects in non-Annex I countries.


This argument lacks merit.  That Article 12 uses the terms "emissions reduction" to describe eligible projects but makes no specific reference to "sink enhancement" does not mean that projects that enhance sinks are disqualified.  Throughout the Protocol, the phrase "emissions reduction" is used as a general term, which can describe both activities that reduce emissions from sources and activities that enhance removals by sinks.  For example, the credits created through Article 6 projects are called "emission reduction units" even though Article 6 explicitly states that sink enhancement projects are eligible for credits.  Even though the emission caps imposed by the Protocol on Annex I Parties are called "quantified emission limitation and reduction commitments," Article 3.3 establishes that Annex I Parties must account for changes in emissions resulting from "afforestation, reforestation, and deforestation."  For these reasons, there are no grounds for reading an implicit bar against forestry projects into Article 12.  


Even if Article 12 could be read - incorrectly, in our view - to establish a category of projects called "emission reduction" projects and that category excluded sink or forest enhancement projects, the only result would be that one of the two categories of carbon forestry projects would be excluded.  Under this interpretation, no CDM credit would be available for projects that "enhance . . . removals by sinks," i.e. forest enhancement projects.  Forest protection projects, on the other hand, would still be viable because they are projects that reduce emissions from a source, i.e. by preventing or reducing imminent destruction of forests, they reduce emissions that would otherwise occur.  


Other observers make a different kind of argument to exclude forestry projects from the CDM.  They insist that, even if Article 12 does not exclude all carbon forestry projects, one must read into the Protocol a link between Article 12 and Article 3.3.  According to this interpretation, the scope of eligible carbon forestry projects is limited to those involving "afforestation, reforestation, and deforestation."  It is important to note that during the Kyoto negotiations, a proposal to extend the Article 3.3 list to include "forest conservation and forest management activities" was rejected.  Presumably, under this line of reasoning, the link between Article 12 and Article 3.3 makes projects involving "forest conservation and forest management activities" ineligible for CDM credits.


This argument, proposing an implicit link between Article 3.3 and Article 12, also is flawed.  By its terms, Article 3.3 applies only to forest activities undertaken by Annex I Parties within their own countries, not to activities undertaken in other countries.  Article 3.3 establishes that the emissions impacts of forest activities should be measured with reference to changes in domestic Annex I country carbon stocks.  Non-Annex I countries, unlike Annex I countries, do not have obligations to inventory their carbon stocks.  As a result, not only is there no explicit link between Article 12 and Article 3.3, it would be impossible to apply the formula established by Article 3.3 to carbon forestry projects under the Article 12 CDM because such projects are sited in non-Annex I countries.  Article 3.3 and Article 12 inhabit separate universes.  All of the language in Article 3.3 suggests that the Parties intended it to apply only to domestic activities. 


Does it make sense that a potentially broader range of carbon forestry projects would be eligible under Article 12 than under Article 3?  Yes.  The concerns that led the Parties to restrict the universe of forest activities under Article 3.3 do not apply in the Article 12 context.  One of the concerns frequently articulated in negotiations surrounding Article 3.3 was that the measurement of all activities across a country's entire land use change and forestry sector would be complex.  Magnifying these concerns is the fact that the Kyoto regime as currently presented probably will have to rely in great part on the self-reporting of Annex I Parties.  For these reasons, the Parties sought to limit, for now, the kinds of land use change and forestry mitigation activities for which Annex I Parties could claim credit under Article 3.3.


The CDM context is quite different.  Under the CDM, carbon forestry projects will be evaluated on a project-by-project basis.  The IPCC has stated that site-based measurements of emissions resulting from forest activities now can be performed with high confidence.  In any event, measuring the emissions impact of a carbon forestry project is not significantly more difficult than measuring the emissions impact of an energy sector project.  In addition, unlike the Article 3.3 context, credits are not available for a CDM project unless the project has been certified by an independent body.  Given these differences, it makes sense that a broader scope of carbon forestry projects could be eligible for credit under Article 12 than under Article 3.3.


If the Protocol nonetheless were interpreted to link Article 12 and Article 3.3 in the way that some have suggested, how would this affect the scope of eligible CDM forestry projects?  First, projects in the category of forest enhancement would be limited to "afforestation" and "reforestation," however those terms are ultimately defined.  With respect to forest protection projects, a range of such projects still fits squarely within the legal formula established by Article 3.3.  Article 3.3 counts "net changes in greenhouse gas emissions from sources and removals by sinks resulting from direct human-induced land use change and forestry activities, limited to afforestation, reforestation, and deforestation."  This language encompasses a broad range of forest protection projects because such projects prevent an imminent net change in emissions from a source - a change that would "result[ ] from" deforestation. 


For the reasons described above, we believe that the Kyoto Protocol - even under a variety of proposed interpretations - does not exclude or place significant limits on the CDM eligibility of carbon forestry projects.  Various kinds of forest protection and forest enhancement projects that otherwise satisfy the three basic criteria in Article 12 and whatever guidelines are developed over time should be eligible for CDM credit.  


In many ways, it seems that the arguments some observers have proposed against the CDM eligibility of forestry projects under the Protocol basically stem from a belief held by these observers that CDM carbon forestry projects are less desirable than CDM projects based in the energy sector.  Advocates of a conservative approach to carbon forestry projects assert that poorly designed carbon forestry projects present greater measurement problems, have a higher risk of leakage of emissions from the project site to another site, and a higher risk of project failure.  They are also concerned that poorly-conceived rules for carbon forestry projects could provide an incentive for afforestation and reforestation projects that have negative consequences for biodiversity.  Misconceived rules also might provide an incentive for entities to harvest forests unsustainably and then attempt to claim credit for reforesting them.


Over the past three years, governments, conservation organizations, and a large number of private sector entities have designed and implemented a large number of carbon forestry projects throughout the Southern Hemisphere.  These projects have included both forest protection projects and forest enhancement projects.  In the process of designing and implementing projects, these governments and organizations have developed new techniques of measurement, new means of predicting and neutralizing linkage, and new mechanisms to prevent project failure.  We believe that their experience can provide valuable information to the Parties and the IPCC about the best practices and correct rules that should guide the development and certification of carbon forestry programs under the CDM.


It makes no sense to establish an a priori bar against all carbon forestry projects or certain broad categories of carbon forestry projects under the CDM.  The text of the Protocol does not dictate this result and the relationship between forests and global concentrations of carbon dioxide is too important to ignore.  Instead, we should turn to the business of sharing information about what works and what does not and then developing the right framework of rules for such projects.  With the proper framework of rules, the CDM "operational entities" will be able to certify high quality carbon forestry projects and reject poorly designed and risky projects.  In this way, the great promise of carbon forestry can become a reality.
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